City of Ellsworth
Planning Board Meeting
Minutes - January 8, 2020
Vice-Chairman John DeLeo, Secretary Roger Lessard, Board Member
Rick Lyles, and Alternate Member Nelson Geel attended the regular
meeting of the Ellsworth Planning Board. Vice-Chairman John DeLeo
presided over the meeting in place of Chairman John Fink (absent).

Four board
members present

City Planner JefFitzgerald, Fire Inspector Mike Hangge, City Manager
David Cole, Economic Development Director Janna Richards, and
Development Services Coordinator Kerri Taylor also attended the
meeting.

Five staff members
present

1.) Call to Order
Vice-Chairman John DeLeo called the meeting to order at 7:03 PM.

Call to Order

2.) Adoption of Minutes from the October 30, 2019 meeting. Roger
Lessard moved to approve the minutes. Nelson Geel seconded the
motion, and with no discussion, the motion passed unanimously (4-0).

Adoption of
minutes

3.) Amendment to a Subdivision Plan entitled Joy Woods (Planfile
35-165) for Steven & Athanasia Joy. The amendment would combine
a 1.28-acre lot (Tax Map/Lot 26/1-2-1) and a 1.25-acre lot (Tax
Map/Lot 26/1-6) on Carriage Road to form a 2.53-acre lot and reserve
a 50' Right of Way to Lot 7A. All of the subject land is in the Urban
Zone.

Amendment to
subdivision
entitled Joy Woods
Introduction

Vice-Chairman Deleo voiced some concerns moving forward with the
application. Mr. Deleo mentioned a non-compliance issue that was
brought to the board's attention during the review of a previous
application. The Ordinance states that if there is a non-compliant issue
with a subdivision nothing else is to move forward until the initial noncompliance issue is resolved. A new lot within the subdivision was
created in 2018 without Planning Board approval. City Planner Jef
Fitzgerald explained to Mr. Deleo that staff is aware ofthe noncompliant subdivision and that Dr. Piazza, owner of the parcels in
question is present to address the issue. He is currently working with
Land Surveyor Malcolm Harriman to present a plan revision at the
February Planning Board meeting.
Malcolm Harriman, licensed land surveyor represented for Steven and
Athanasia Joy. Mr. Deleo had questions in regards to the tax map and
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lot numbers in comparison to the subdivision lot numbers. Mr.
Fitzgerald explained that there is a difference between the subdivision
lot numbers and the tax map and lots. Going forward staff will provide
both tax map and lot numbers and subdivision lot numbers on the
Agenda. Mr. Harriman clarified the lots in the subdivision for the
board. Mr. Harriman then proceeded to explain to the board the
solution to the non-compliant subdivision issue. He will be splitting
subdivision Lot 6 into Lot 6A and Lot 68. He is going to modify 6A and
68 with the correct language to rectify the illegal subdivision. He will
then present at the February meeting.
Dr. Piazza explained to the board that he purchased close to 10 acres
from Steven Joy 12 to 13 years ago. He subdivided a portion of the land
a year ago, but the engineer he hired did not file the amendment. Dr.
Piazza was not aware that the subdivision did not come before
Planning Board until he recently spoke with Mr. Fitzgerald and Code
Enforcement Officer Dwight Tilton. Dr. Piazza had the intentions to
separate his medical office lot from the remaining land that he owns.
He attended the meeting to inform the board of his intentions to
present the subdivision amendments at the next meeting and to clarify
that the non-compliance will be addressed.
Vice-Chairman Deleo opened a public hearing at 7:17 PM. With no one
coming forward, he immediately closed the Public Hearing.

Applicant
Presentation

Deliberations &
Findings of Fact

Public Hearing

There was further discussion in regards to the resolution of Dr. Piazza's
subdivision. Due to the violation the board had some reservations
about approving the amendment to the Joy Woods subdivision.
Member Rick Lyles asked if this application could be continued over to
next month's meeting so that amendments to both subdivisions could
be approved at the same time. However, Mr. Fitzgerald explained that
due to the subdivisions being under separate ownership and the noncompliance is not directly related to the Joy Woods Subdivision, the
non-compliance would not be held against the applicant. Mr. Lyles
questioned if there was a reason not to hold off until the next meeting.
Mr. Harriman answered that it was due to Steven Joy selling the
property he is amending. Until the subdivision is approved, he is
unable to finalize the sale. Further discussion ensued in regards to Dr.
Piazza's subdivision that is to come to Planning Board in February.
Rick Lyles made a motion to approve the Joy Woods Subdivision,
Nelson Geel Seconded the motion. There was no discussion and the
motion passed unanimously (4-0).

Joy Woods
Subdivision
amendment
approved
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4.) Proposed amendments and additions to Chapter 56 Unified
Development Ordinance, Article 3 Zoning Districts, Article 14
Definitions, and Article 8 Performance Standards. The proposed
amendments will create additional categories and allowable uses in
Article 3 Section 307 Table of Land Uses, create additional entries in
Article 14 Definitions, and will add the following Sections to Article 8
Performance Standards: Section 823 Power Generating Facilities,
Section 824 Solar Energy Systems, and Section 825 Energy Storage
Systems.

Mr. Fitzgerald addressed the board to present the application . Mr.
Deleo asked Mr. Fitzgerald why the Energy Storage Systems, Standalone definition referenced Hydro dams. Mr. Fitzgerald explained that
it is just an example as energy storage systems can be more than just
batteries. Further discussion ensued in regards to energy turbines and
storage. Mr. Deleo asked what a 'flywheel' is and Mr. Fitzgerald
explained that it is an energy storage system that is used in some
industries. He went on to clarify that the flywheel can be removed
from the definitions along with the hydro dams if the board felt it best
since they are not things that are as commonly used as battery
storage. Mr. Deleo had questions about the difference between an
accessory power facility and a stand-alone facility. There was
discussion about the allowable uses for solar energy. Mr. Deleo
questioned if a large-scale Stand-alone system would be an allowed
use at the City's old landfill, one of the proposed sites in the Request
for Proposals released by the City. Mr. Deleo continued with his
concern of how a large-scale system could be placed there if it is an
allowed use in only the Industrial and Business Park Zones under the
Power Generating Facilities, Stand-alone in the land use chart and the
landfill is in the Rural Zone. Mr. Fitzgerald clarified some of the
misinterpretations of the land use chart he provided for the board. He
explained it is an allowed use under the Solar Energy System, Standalone, it would not fall under the Power Generating Facilities, Standalone category. Janna Richards, Development Services Director
approached the board to help further clarify allowable uses and
explain that the Power Generating Facilities, Stand-alone is for nonsolar energy such as hydro, wind, or fuel powered turbines. Mr. Lyles
questioned why Stand-alone Solar Energy Systems are not allowed in
the Commerce Park Zone. Mr. Fitzgerald explained that the Commerce
Park Zone has a very limited number of uses allowed within it and we

Applicant
Presentation
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wouldn't want to expand those uses with things that are incompatible.
David Cole, City Manager further explained that the lots in Commerce
Park are not an economical location for solar energy.
Mr. Deleo had more questions about the Power Generating Facilities,
Stand-alone category. For example if someone wanted to install 10-20
wind turbines, how could they do so under this due to the Industrial
and Business Park Zones being unsuitable locations? Mr. Fitzgerald
explained that the current focus is on solar energy and completing
those regulations. He further explained to the board that if needed
wind power regulations will be covered separately. Mr. Cole
approached the board to inform them that he has not been made
aware of anyone currently interested in a commercial scale wind
project in the City of Ellsworth.

Deliberations &
Findings of Fact

Mr. Deleo had concerns in regards to Section 824, one of the proposed
additions to UDO Chapter 56 Article 8: Operations and Maintenance
Plan. His concerns are in regards to item number 4: the End of life
removal plan for components and the system. Mr. Deleo expressed
the need for regulations that are more direct and more specific
wording that includes, but is not limited to requirements that the
developer put up a bond and/or carry an insurance policy to ensure
that the City and taxpayers do not end up responsible for the cost of
disassembling and removing abandoned solar farms. Mr. Cole did
inform the board that in the Request for Proposals if developers chose
to build a solar array on City property they were required to submit a
decommissioning plan. Fire Inspector Mike Hangge explained he has
spoken with Revision Energy, a solar energy developer, and they have
explained that this kind of thing is a two-fold item. An end of life
removal plan does not necessarily mean that the entire field is being
decommissioned. It could be referring to a components lifespan; once
it has been used up, they will just replace the panel with a new panel.
Same thing for batteries, they have a lifespan and the developer will
replace an existing battery with a new battery when needed, not
replace the entire system. Mr. Hangge continued to explain that a
decommissioning plan should be in addition to end of life use or the
lifespan of a piece of equipment. Mr. Deleo reiterated his concerns
and expressed that we be more specific with the regulations. Mrs.
Richards mentioned that there is language from other ordinances that
have been done within the State that go into detail on what should be
included in the decommissioning plan and there are other
municipalities requiring a bond or escrow, in case the developer
abandons the project. Mrs. Richards suggested staff review examples
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of these ordinances. There was further discussion in regards to end of
life removal plan regulations.
Mr. Deleo asked Mr. Hangge if there are hazardous materials in solar
panels. Mr. Hangge replied that when dealing with energy storage
systems is when batteries are involved. When dealing with just the
power generation of panels there's not necessarily a storage battery
system, it's actually direct and then there's a transformer that converts
it to AC (alternating current). Mr. Hangee explained that sometimes
there are lithium batteries and other types of batteries involved,
however, there are many safeguards concerning that. Due to the
energy producing systems going hand in hand with the energy storage
systems
Mr. Deleo asked if an energy storage system could be installed with a
Stand-alone energy system at the landfill site, or would that not be
allowed due to the energy storage systems being restricted to the
Industrial and Business Park Zones? Mrs. Richards addressed the
question, suggested cleaning up the definitions by removing the
definition of a power generating facility, and instead define what a
solar energy collector system is. One would be an accessory and one
would be a principal or a stand-alone use. Mrs. Richards explained that
so far in Ellsworth, the interest has been in developing solar and in
storing it; she suggested focusing the definitions more on those two
items so that it is clearer for those using the Ordinance. Mr. Deleo
then asked again if a developer could potentially put both an energy
storage system and an energy producing system on the landfill
location. Mrs. Richards answered that they could not under the current
proposed Ordinances. Mr. Cole added that there are several landfills
around the country that are accommodating solar arrays. Mr. Deleo
pointed out that a developer cannot have an energy producing system
on site with an energy storage system other than in the Industrial and
Business Park Zones. Therefore, the landfill site could only be utilized
for an energy producing system, despite the two going hand in hand.
Mr. Fitzgerald explained that due to the dangers involved with energy
storage facilities, they not be allowed outside the Industrial and
Business Park Zones except when installing a smaller battery system as
an accessory use. However, in Ellsworth where they are allowed is next
to substations, which will prove to be beneficial for solar storage
facilities. Discussion ensued about solar energy systems and there uses
in homes. Nelson Geel suggested having regulations specific to battery
size in terms of what energy storage systems will be allowed in what
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zones. Mr. Hangge explained there are current regulations in place in
the NFPA standards that stringently regulate these systems.

Public Hearing

Vice-Chairman Deleo opened a public hearing at 8:07PM.
Stephen Shea of Ellsworth took the opportunity to convey that he
thinks it is a good thing the City is getting involved in solar energy.
However, he thinks it demands a lot more study from both the
Planning Board and the City. He stated that he sees a lot of vagueness
in the proposed ordinances and although the City is off to a good start,
more time should be spent on the subject.

Mr. Fitzgerald addressed the board and stated after hearing all of the
concerns from the board, it would be better to focus specifically on
solar and not on the other possible energy systems. Including the other
items has shown to be confusing and unclear. By focusing directly on
solar, which will possibly be needed in the near future, it will eliminate
the distraction and confusion associated with including the other
alternative energy sources in the ordinance. Mrs. Richards asked the
board for feedback in regards to the abandonment and
decommissioning piece of the ordinance. She referenced a section
from the York, Maine proposed ordinance amendments for the
removal and abandonment guarantee of solar farms. Mrs. Richards
read an excerpt from the proposed amendments, the excerpt is as
follows: at the time of approval the applicant for a new large-scale
ground mounted solar energy system shall submit a performance
guarantee to be approved by the Planning Board in the amount of one
hundred and fifty percent of the estimated demolition cost of the
system, such costs to be determined by the town's reviewing engineer
or other duly designated person. The owner may apply to the town for
release of the guarantee at such time that it or its assignees remove
the system and associated abandoned structures and such completed
removal is found to be satisfactory by the code enforcement officer.
Mrs. Richards subsequently asked the board how substantial they want
our language to be in terms of a clause like that of York's. Mrs.
Richards explained that the City's proposed ordinance is requiring the
developer to provide a decommissioning plan and the Planning Board
then has the ability to look at the decommissioning plan and if it raises
concern, the board can address that concern during the application
process. Mrs. Richards stated that it seems the board would prefer
something in between the heavy-handed language of York's ordinance
and the lenient language that staff has proposed. Mr. Deleo expressed
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that while he does like the York ordinance, one hundred and fifty
percent of estimated demolition costs may be very different several
years after installation of a solar farm. Mr. Lyles agreed that the
current proposals for Ellsworth's ordinance is too lax, but something
similar to York's may be too strict. Mr. Cole stated that the City can
research other communities involved in solar energy to find more
suitable examples. Mr. Deleo expressed favoring the idea of how York
requires the developer to put the funds for demolition/removal of the
system up front. He stated concerns that a developer could cancel
insurance policies on the development, ultimately causing the City to
not have any protection. Mr. Cole stated he believes that the insurance
policies on these types of developments must be paid in full up front,
but cannot confirm that for sure. Mr. Lyles suggested researching
whether the stringent language in the York ordinance has inhibited
solar development there. If not, then Ellsworth can afford to be more
stringent. If the ordinance has resulted in very limited development,
then staff would know to establish less strict requirements. Mrs.
Richards said the York ordinance has been in place for one year so that
should provide some data that can be analyzed. Mr. Cole stated that
several communities are working on similar projects which will give
staff the opportunity for comparisons. Mr. Geel conveyed separating
solar from power plants should clear up a lot of the confusion in terms
of the proposed ordinances. Mr. Fitzgerald explained he initially
included that information so the ordinance has some language to
cover those scenarios. However, he realized throughout the discussion
that unless a specific situation is presented to the Planning Board that
we would be better to not address it yet.
Mr. Lyles mentioned being significantly more specific in terms of how
height restrictions and how the heights of the panels are to be
measured. It would be best to be specific on where to measure height
and how to measure it. Further discussion ensued about height
restrictions.
Rick Lyles made a motion to Table the Proposed amendments and
additions to Chapter 56 Unified Development Ordinance, Article 3
Zoning Districts, Article 14 Definitions, and Article 8 Performance
Standards. Roger Lessard seconded the motion and, with no further
discussion, the motion passed unanimously (4-0).

Proposed amendments
and additions to
Chapter 56 Unified
Development
Ordinance, Article 3
Zoning Districts, Article
14 Definitions, and
Article 8 Performance
Standards: Tabled.
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5.) The Ellsworth Planning Office requests clarification from the
Planning Board regarding ordinance thresholds for determining which
applications need review for approval by the Planning Board.
Mr. Deleo started the discussion by explaining he introduced this issue
when he read an article in the Ellsworth American that Convenient MD
had received a building permit for 5,350 square feet. Since anything
over 5,000 square feet requires review and approval from the Planning
Board, Mr. Deleo contacted city staff to discuss why the project did
not come before the Planning Board. Mr. Deleo referenced Article 6
from the UDO Chapter 56 Ordinance. Section 604.1-A states: The new
construction and/or expansion of gross non-residential floor area not
to exceed 5,000 square feet in any five-year period. The section falls
under the Minor Use Site Development Plan which can be approved by
the Code Enforcement Officer. Mr. Deleo continued to explain that
Dwight Tilton the Code Enforcement Officer considered the
Convenient MD structure to be an expansion of the First National Bank
that was located on the property before being demolished. The bank
was a total of 3,264 square feet; Convenient MD is roughly 2,100
square feet larger. Mr. Deleo continued to explain that Mr. Tilton
issued the building permit on the basis that the Convenient MD
structure is an expansion of the old First National Bank. Due to the
Convenient MD building being 2,100 square feet larger than the First
National Bank building, the permit was issued on the expansion
amount of 2,100 square feet and not as a new structure of 5,350
square feet. Therefore, it was not presented to the Planning Board. Mr.
Deleo explained that he did not interpret this as an expansion of the
First National Bank building because the structure had been
demolished. An expansion would consist of adding the 2,100 square
feet to an existing building. Mr. Deleo mentioned another point of
concern being that a developer could build a 5,000 square foot
building with Code Enforcement Officer approval. Then in five years
the developer could expand the building an additional 5,000 square
feet and again in five more years add on another 5,000 square feet.
Ultimately resulting in a 15,000 square foot building that was never
reviewed by the Planning Board. Mr. Lyles asked questions to clarify
whether the 5,000 square foot limit refers to just the footprint of the
building or if that includes second and third stories. Mr. Hangee
answered that the 5,000 square feet means just the footprint that is on
the ground, any additional stories would be considered gross
occupiable square feet. Mr. Fitzgerald conveyed that due to the
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situation with Convenient MD staff would like to have these thresholds
clarified and make recommendations to how the ordinance should be
interpreted as it is written, with the possibility of rewriting it in the
future so that it is clearer. Mr. Geel stated that he agrees with Mr.
Deleo's perspective, but he is unsure ifthe ordinance is the issue or
the clarity surrounding whether or not this should have been
considered a new construction and not an expansion. Mrs. Richards
approached the board to address the subject of the incremental
additions. She referenced Article 6 Section 603 where is specifies if
there is an attempt or intent to circumvent major use site
development plan review then the Code Enforcement Officer would
recommend the project be classified as Major Use Site Development.
Mr. Deleo expressed concern that section 603 states that the Code
Enforcement Officer 'May' classify the project as Major Use not that
the Code Enforcement Officer 'Shall'. Mrs. Richards explained that due
to every project being significantly different if it is written as a 'Shall'
then the Code Enforcement Officer would have to classify all projects
as Major Use Development. Mr. Deleo did voice his concerns that any
building that breaks the 5,000 square foot threshold should be
required to be reviewed by the Planning Board. Whether it is a new
construction or an expansion. Mr. Deleo continued on that a lot of the
development in Ellsworth is not being reviewed by residents. Mrs.
Richards clarified that the Code Enforcement Office does send abutters
notices for Minor Use projects. There is not a public hearing held
however, as a property abutter you do have the option to contact the
Code Enforcement Office to convey your concerns. Mr. Deleo
expressed that due to the amount of development in Ellsworth he feels
5,000 square feet is too high of a threshold to not come to Planning
Board and that it should be decreased. Further discussion followed
about thresholds and Planning Board review requirements.
Mr. Lyles pointed out that one of the issues with giving so much
discretion to the Code Enforcement Officer is the risk that developers
will be treated differently based on which review process they are
required to go through. He mentioned that an ordinance should
reduce the vagueness associated with what review process an
application falls under. Further discussion ensued in regards to square
footage thresholds and if the current amount is too high. Mr. Lyles
stated he would be in favor of reducing the 5,000 square foot
threshold and that if an existing building is demolished plans to rebuild
on the property should trigger Planning Board review. Mr. Geel added
to the discussion that if the original structure on a property is being
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demolished and a new building is being constructed then it should fall
under the same rules and guidelines as any new building. Mr. Lyles
questioned what the intent was with this agenda item. Mr. Fitzgerald
answered that staff was seeking a recommendation from the Planning
Board. He further discussed that credit for demolition could be
recommended by the board to not be used going forward. In addition,
the question about whether additional stories should be included in
the square footage total. Mr. Hangee mentioned that as fire inspector
he is required to work under a different set of rules than the Code
Enforcement Officer. When reviewing a set of plans for construction he
has to look at the plan as total occupiable square feet including all
stories. Mr. Hangee explained he has to review the interior of the
building where as the Code Enforcement Officer is reviewing the
footprint of the building that the additional stories are built upon. Mrs.
Richards stated this is why the ordinance leaves the discretion to the
Code Enforcement Officer because applications are on a project-byproject basis. There are several factors that must be considered for
example a project in the rural zone will not have the same effects on
traffic, stormwater, neighbors, public water/sewer connection, etc. as
a project in the downtown zone. Mr. Lyles added projects could be
reviewed by what zone they are located in and possibly have different
guidelines to follow for each zone. Mr. Hangee suggested taking the
square footage of multi stories into consideration when reviewing
applications. Stephen Shea a resident from Ellsworth pointed out that
the language in the ordinance references gross non-residential floor
area not footprint. Mr. Lyles explained the Code Enforcement Officer
uses external measurements for the footprint. Mr. Shea continued that
the ordinance does not reference footprint, it specifies gross nonresidential floor area . Mr. Shea used the example that a developer can
build a 3,000 square foot building with two stories, which would result
in 6,000 square feet of non-residential floor area. He also mentioned
that the ordinance does not include any language about crediting
demolition to a new structure.
Mr. Lyles asked staff if this discussion has provided enough guidance
and clarity on this issue. Mrs. Richards suggested discussing the issue
at the next meeting after staff is able to meet on the subject and also
due to the absence of Chairman John Fink and Code Enforcement
Officer Dwight Tilton . Mr. Deleo added he would like to know what
other cities and towns square footage thresholds are and if they go by
footprint or gross non-residential floor area. Secretary Roger Lessard
stated that he agrees with not allowing demolition to be credited
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towards new construction. Also, going forward the Planning Board
Agendas will become quite full. Mr. Geel added that he agrees with
continuing the discussion at next month's meeting. Mr. Lyles asked
staff if the goal is to revise the ordinance. Mr. Deleo said he thinks the
ordinance language should be updated to clarify these issues. Since the
solar energy ordinances will need City Council approval any changes
made to the Major Use and Minor Use ordinances could be presented
at the same time. There was some final discussion on the subject of
interpretation of the ordinance.

5.) Signing of Mylars
The final mylar plans were signed after the motion to adjourn:
Joy Woods at U.S. Route #1 Fourth Revision dated November 5, 2019

Mylars Signed

6.) Adjournment
Rick Lyles moved to adjourn the meeting, Secretary Roger Lessard
seconded the motion, and it passed unanimously (4-0). The meeting was
adjourned at 8:54 PM.
Minutes prepared by: Kerri Taylor, Development Services Coordinator
Minutes approved by Ellsworth Planning Board on February 5, 2020.

Vote to adjourn at
8:54 PM

Roger Lessard, Secretary
Ellsworth Planning Board

Agendas and
minutes posted on
the city of
Ellsworth's website:

A video transcript
of this meeting is
also available on
YouTube.
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